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delphia,  before  the  Honorable  M.  Russell  Thayer,  October 
19,  1871, 


JUDGE  THAYER’S  CHARGE  TO  THE  JURY. 

Gentlemen  of  the  Jury  : — This  case,  which  has  been  argued 
with  so  much  ability  by  the  respective  counsel,  is  one  of  con¬ 
siderable  importance,  not  only  on  account  of  the  magnitude  of 
the  interests  concerned,  but  also  on  account  of  the  importance 
of  a  correct  adjudication  of  the  principles  upon  which  the  de¬ 
cision  of  the  cause  depends.  It  must  be  obvious  that  although 
the  immediate  parties  to  the  suit  are,  on  the  one  hand,  John 
Gil  martin,  a  private  individual,  and  on  the  other,  the  city  of 
Philadelphia  in  its  corporate,  capacity,  yet,  inasmuch  as  the 
questions  which  have  been  raised  concern  the  right  of  naviga¬ 
tion  in  one  of  the  great  rivers  of  this  commonwealth,  those 
questions  may  be  said  to  involve,  to  a  certain  extent,  not  only 
the  rights  of  John  Gilmartin  and  the  city  of  Philadelphia,  but 
those  of  all  the  citizens  of  the  commonwealth.  Althouu;h  the 
sum  which  is  in  controversy,  in  this  particular  suit,  is  com¬ 
paratively  insignificant,  yet  the  principles  and  the  facts  which 
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are  to  determine  whether  the  plaintiff  shall  recover  or  not,  are 
to  determine  also  the  relative  rights  of  the  city  of  Philadel¬ 
phia,  and  of  all  the  citizens  of  Pennsylvania,  in  the  Schuylkill 
Eiver.  The  case  in  which  these  questions  arise  is  briefly  this  : 

The  plaintiff,  who  had  been  engaged  in  boating  upon  the 
Schuylkill  Canal  thirteen  or  fourteen  years,  started  from  Port 
Carbon  July  29,  1869,  with  his  canal  boat,  the  Blooming 
Youth,”  drawn  by  two  mules,  and  manned  by  himself,  a  man, 
and  a  boy.  Plis  boat,  which  he  owned,  was  laden  with  184 
tons  of  coal  from  the  mines,  drew  5  feet  5  inches,  or  5  feet  5J 
inches  of  water,  and  was  bound  for  New  York. 

After  some  short  detention  above  he  arrived  at  Manayunk 
on  the  9th  August,  where  he  was  detained,  as  he  alleges,  until 
the  7th  September,  a  period  of  29  days,  by  the  low  stage  of  the 
water  of  the  Fairmount  pool.  He  was  locked  out  of  Mana¬ 
yunk  dam  on  7th  September,  and  on  the  following  day  passed 
out  of  Fairmount  locks.  During  the  period  of  his  detention 
his  boat  was  idle,  and  he  was  obliged  to  pay  his  hands  and 
subsist  them,  himself,  and  his  mules. 

The  plaintiff  alleges  that  the  defendants  are  responsible  for  his 
detention  and  the  consequent  damage  to  himself  resulting  from 
it,  and  the  object  of  the  present  action  is  to  compel  them  to  make 
good  his  loss.  He  says  that  his  detention  was  the  immediate 
result  of  the  unlawful  act  of  the  city  in  drawing  from  Fair- 
mount  dam  so  large  a  portion  of  the  water  of  the  river  for  the 
purpose  of  propelling  the  wheels  of  their  water  works  at  Fair- 
mount  that  the  navigation,  the  benefits  of  which  he  was  enti¬ 
tled  to  enjoy  in  common  with  all  the  citizens  of  the  state,  was 
thereby  impeded  and  interrupted;  that  the  volume  of  water 
withdrawn  reduced  the  stream  lo  such  an  extent  that  the  plain¬ 
tiff  was  unable  to  pass  with  his  boat  from  the  Manayunk  pool 
to  the  outlet  locks  at  Fairmount.  The  plaintiff  does  not  deny 
the  right  of  the  city  to  use  the  water  of  the  Schuylkill  Eiver 
to  any  extent  which  may  be  necessary  for  drinking  and  domes¬ 
tic  purposes,  but  he  denies  its  right  to  use  the  water  as  a  power 
or  propelling  force  to  an  extent  which  shall  impede  or  inter- 


3 


rupt  the  artificial  navigation  constructed  by  the  Schuylkill 
Navigation  Company,  under  the  authority  of  the  state.  He 
says  that  to  do  that  is  an  unlawful  act,  an  invasion  of  the  right 
which  everv  citizen  of  the  commonwealth  has  to  the  free  and 
uninterrupted  use  of  the  navigation,  and  that  it  has  caused  the 
loss  of  which  he  complains. 

The  defendants  resist  the  plaintiff’s  suit  upon  several  grounds. 

1.  They  say  that  their  act  did  not  cause  the  plaintiff’s  de¬ 
tention. 

2.  That  the  detention  was  caused  by  the  misconduct  or  neg¬ 
ligence  of  the  navigation  company. 

3.  That  the  plaintiff’s  loss  was  caused  in  part,  if  not  alto¬ 
gether,  by  his  own  negligence  and  want  of  ordinary  skill  and 
foresight. 

4.  That  the  low  stage  of  the  water  and  the  plaintiff’s  deten¬ 
tion  were  caused  by  an  extraordinary  and  unusual  drought, 
and  not  by  any  unlawful  act  committed  by  them. 

5.  They  allege  that  they  have  a  right  to  use  the  water  of  the 
river,  not  only  for  drinking  and  domestic  purposes,  but  for 
'power,  which  is  paramount  and  superior  to  any  right  of  the 
plaintiff  to  the  navigation. 

Thus,  gentlemen,  you  will  perceive  that  there  are  in  this 
case  questions  of  fact  and  questions  of  law.  A  proper  discharge 
of  your  duty  requires  that  you  should  find  the  facts  according 
to  the  weight  of  the  evidence,  and  that  you  should  accept  from 
the  Court  the  law  which  defines  the  rights  of  the  parties. 

The  Schuylkill  Hiver  is  one  of  the  navigable  rivers  of  the 
State  of  Pennsylvania*.  Above  the  lower  falls  it  was  originally 
navigable  only  by  boats  of  very  light  draft.  For  the  purpose 
of  improving  the  navigation  and  increasing  its  capacity  the 
Legislature,  by  an  Act  approved  March  8,  1815,  incorporated 
the  company  known  as  ‘'The  President,  Managers  and  Company 
of  the  Schuylkill  Navigation  Company.” 

By  section  9  of  that  Act  the  said  company  were  empowered 
“  to  make,  erect,  and  set  up  any  dams,  locks,  or  any  other 
device  whatsoever  which  they  shall  think  most  fit  and  conve- 
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nient  to,  Make  a  complete  slack  water  navigation  from  one  end 
thereof  to  the  other,  so  as  to  admit  a  safe  and  easy  passage  for 
loaded  boats,  arks,  and  other  vessels  up  as  well  as  down  said 
river,  or  by  means  of  such  collateral  sluices  and  locks  as  they 
may  devise  for  the  purpose.” 

By  the  loth  section  of  the  Act  of  Incorporation  the  com¬ 
pany  was  authorized  “  to  use  the  water  power  from  the  said 
river,  sluices,  or  canals  to  propel  such  machinery  as  they  may 
think  proper  to  erect,  or  may  sell  in  fee  simple,  lease  or  rent 
the  said  water  power  to  any  person  or  persons,  to  be  used  in 
such  manner  and  on  such  terms  as  they  may  think  proper. 
Provided  it  he  so  done  that  it  shall  not  at  any  time  impede  or 
interrupt  the  navigation,  and  shall  apply  the  money  arising 
from  the  sale  to  the  improvement  of  the  navigation,”  Various 
supplements  to  tliis  Act  have  been  from  time  to  time  enacted 
by  the  Legislature.  They  have  been  given  in  evidence,  and  it 
is  not  now  material  that  I  should  notice  them.  Some  years 
prior  to  the  incorporation  of  the  Schuylkill  Navigation  Com¬ 
pany,  viz.  :  on  the  ninth  of  April,  1807,  the  Legislature  passed 
an  Act  authorizing  Kobert  Kennedy,  who  owned  a  mill  site  on 
the  northeast  side  of  the  Falls  of  Schuylkill  (then  in  Penn 
Township,  now  in  the  city),  to  dig  a  mill  race  there,  and  to 
lead  off  so  much  of  the  water  of  the  river  as  was  necessary  for 
a  grist  and  saw  mill,  or  such  other  machinery  as  he  might  find 
it  convenient  to  establish  there.  As  considerable  importance 
is  attached  to  this  Act  by  the  defendants,  I  must  call  your  at¬ 
tention  particularly  to  it.  This  Pobert  Kennedy  seems  to  have 
been  a  man  of  some  influence  at  the  Falls,. for  I  observe  that  in 
the  following  year  he  obtained  a  grant  for  a  toll  bridge  over  the 
river  at  the  same  place.  By  this  Act  of  1807  he  was  empow¬ 
ered  to  make  a  mill  race  there,  and  to  use  it  for  his  mill  or  for 
any  other  machinery  he  might  choose  to  erect.  But  this  grant 
was  coupled  with  a  condition,  contained  in  a  proviso  of  the  Act, 
that  the  said  Robert  Kennedy,  his  heirs  or  assigns,  shoidd  not 
obstruct  the  navigation  of  the  said  river,  or  prevent  the  fish  from 
passing  up  the  same.  The  Act  contained  a  further  proviso  that 
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if  at  any  time  thereafter  the  corporation  of  the  city  of  Phila¬ 
delphia  should  be  desirous  to  erect  any  machinery  for  the  pur¬ 
pose  of  conducting  water  to  the  city  the  right  so  to  do  should 
be  and  was  thereby  reserved,  and  if  by  any  such  erection  the 
works  of  the  said  Robert  Kennedy  should  be  materially  injured 
the  city  should  be  liable  to  pay  the  whole  of  the  reasonable 
expenses  of  the  said  Kennedy,  with  twenty  per  cent,  thereon 
for  his  trouble  and  disappointment.  Another  section  of  the  Act 
provided  for  proceedings  to  ascertain  whether  the  mill  race 
authorized  by  the  Act  had  been  made  in  accordance  with  the 
limitations  and  restrictions  of  the  Act;  and  the  Legislature 
was  so  careful  to  guard  the  grant  against  abuse  that  they  pro¬ 
vided  a  remedy  by  indictment  against  Kennedy  if  he  should 
exceed  his  authority,  or  improperly  encroach  upon  the  rights 
of  the  public.  On  the  3ist  of  March,  1810,  Robert  Kennedy 
granted  all  the  water  right  which  he  had  acquired  under  this 
Act  to  Josiah  White.  On  the  14th  of  August,  1816,  by  articles 
of  agreement  between  Josiah  White  and  the  Schuylkill  Navi¬ 
gation  Company,  which  had  been  incorporated  in  the  previous 
year,  the  Schuylkill  Navigation  Company  granted  to  said 
White,  his  heirs  and  assigns,  the  right  to  erect  a  dam  at  the 
Falls  of  Schuylkill,  and  invested  him  with  all  the  rights  of 
water  power  at  the  Falls  which  the  company  was  entitled  to 
grant  under  their  Act  of  Incorporation.  Provided,  however, 
that  it  he  so  drawn  off,  used,  and  employed  that  it  should  not 
at  any  time  impede  or  interrupt  or  injure  the  navigation  of  the 
said  river  or  canal. 

By  a  deed  dated  January  1,  1817,  Josiah  White  granted  to 
one  Joseph  Gillingham  a  portion  of  the  water  power  which  he 
owned,  and  by  a  subsequent  deed,  signed  by  both  Gillingham 
and  White,  the  water  power  which  they  had  acquired  in  the 
manner  which  I  have  mentioned,  was  conveyed  to  the  city  of 
Philadelphia.  On  the  3rd  of  June,  1819,  about  four  years  after 
the  incorporation  of  the  navigation  company,  the  city  of  Phila¬ 
delphia  and  the  Schuylkill  Navigation  Company  entered  into  a 
contract  with  each  other,  which  has  an  important  bearing  upon 
this  case. 
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The  city  had  then  become  the  owner  of  whatever  rights  of 
water  power  had  been  acquired  by  White  and  Gillingham ;  and 
being  the  owners,  and  the  navigation  company  agreeing,  as 
well  as  the  representatives  of  the  city,  that  it  was  desirable  to 
increase  the  supply  of  water  raised  from  the  river  Schuylkill 
for  the  use  of  said  city,  entered  into  this  agreement. 

The  two  principal  things  agreed  to  in  this  agreement  were, 
first.  That  the  city  should  construct  a  dam  across  the  Schuylkill 
Eiver,  near  to  Fairmount.  The  second  thing  which  they  agreed 
to  was.  That  the  navigation  company  should  at  all  times  have 
the  right  to  draw  off  from  the  said  dam  as  much  water  as  they 
may  deem  necessary  for  the  purposes  of  the  navigation,  and 
that  the  said  mayor,  aldermen,  and  citizens  shall  and  may 
enjoy  all  the  remainder  of  the  water  of  the  said  river  for  the 
purposes  herein  mentioned:  ‘^Provided,  That  they  do  not  at 
any  time  reduce  the  same,  or  keep  the  same  reduced  below  the 
level  of  the  surface  or  top  of  the  said  dam,  it  being  the  design 
and  meaning  of  the  parties  that  the  mayor,  aldermen,  and  citi¬ 
zens  shall  only  have  such  use  of  the  water  as  with  the  use 
thereof,  by  the  said  president,  managers,  and  company,  will 
not  reduce  it  below  the  said  surface  or  top  of  the  dam,  or  keep 
it  so  reduced ;  and  said  dam  is  to  be  kept  up  in  good  and  sufii- 
cient  repair  by  the  city  of  Philadelphia.” 

They  also  agreed  that  the  city  should  construct  a  tail-race 
and  canal  to  accommodate  the  navigation  of  the  river,  and  that 
they  should  construct  a  sufficient  guard-lock  and  two  chamber- 
locks.  There  are  other  details  in  this  agreement,  but  they  have 
perhaps  very  little  to  do  with  the  present  controversy.  These 
are  the  main  points  which  control  and  fix  the  rights  of  the 
parties. 

By  a  subsequent  agreement,  dated  June  14,  1824,  it  was 
further  agreed,  that  the  city  should  have  and  take  charge  of 
the  locks  and  canal  at  Fairmount,  and  at  all  times  hereafter 
forever  cause  the  same  to  be  well  and  faithfully  attended  and 
kept  in  good  order  and  repair”  at  the  expense  of  the  city. 
There  was  in  the  same  agreement,  however,  a  stipulation  that 
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the  navigation  company  should  have  the  right  of  superintend- 
iim  the  management  of  the  canal  and  locks  at  Fairmount  bv 
the  city,  and  that  they  might  make  any  repairs  at  the  expense 
of  the  city  which  the  city  might  neglect  to  make.  By  this 
agreement,  therefore,  there  would  appear  to  have  been  a  kind 
of  joint  charge  or  supervision  exercised  over  the  locks  by  the 
city  and  the  navigation  company.  But  the  city  was  to  bo  at 
the  expense  of  maintaining  the  locks  and  keeping  them  in  re¬ 
pair. 

Now,  in  the  first  place,  it  is  necessary  to  determine  what  was 
the  nature  of  the  grant  which  the  city  had  for  the  use  of  the 
water  power. 

The  state,  which  was  the  depositary  of  all  the  franchises 
which  belonged  to  the  people,  authorized  the  enterprise  which 
was  carried  into  effect  by  the  Schuylkill  Navigation  Company — 
that  is,  the  construction  of  the  slack  water  navigation.  The 
object  of  that  improvement  was  the  benefit  of  the  public,  and 
of  all  the  citizens  of  the  commonwealth  who  chose  to  avail 
themselves  of  the  advantages  which  the  navigation  would  pre¬ 
sent.  The  state,  therefore,  in  granting  the  water  power,  with 
the  right  to  alienate  it,  had  the  right  to  couple  the  grant  with 
any  conditions  which  she  might  think  proper,  and  she  did 
couple  the  grant  with  the  condition  that  the  water  power  should 
not  be  used  in  such  a  manner  as  to  obstruct  or  impede  the 
navigation  which  was  contemplated  by  the  Act  of  Assembly. 

The  navigation  company  had  no  authority  to  grant  any  other 
use  of  the  water  power  than  that  which  they  were  authorized 
by  the  Act  of  Assembly  to  grant.  That  is  a  perfectly  plain 
proposition  of  law  as  well  as  of  common  sense.  The  power 
which  they  had  was  not  a  power  to  grant  the  water  power  to 
any  extent,  but  'provided  it  did  not  impede  or  interrupt  the 
navigation  of  the  river” — that  is,  the  navigation  by  the  slack- 
water  navigation,  which  it  was  contemplated  to  make.  The 
navigation  company  could  not  transfer,  under  its  grant,  to 
any  person,  a  right  to  the  water  power,  which  would  be 
free  from  the  condition  which  the  state  had  annexed  to  the 
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grant.  They  could  not  exceed  the  power  which  the  state  had 
given  them.  They  could  not  empower  anybody  to  use  the 
water  power  to  an  extent  which  would  impede  the  navigation, 
and  this  seems  to  have  been  the  sense  of  both  parties  to  the 
contract,  because  it  is  very  carefully  and  precisely  inserted  in 
the  contract  itself.  They  took  care  to  recite  this  proviso,  with 
which  the  right  to  alienate  the  water  power  was  coupled,  in  the 
contract  which  they  entered  into  with  the  city. 

This,  therefore,  was  the  limit  of  the  right  of  the  city.  The 
city,  under  any  circumstances,  had  no  right  by  using  the  water 
power  at  Fairmount  for  the  propulsion  of  their  wheels  to  re¬ 
duce  the  water  heloio  the  comb  of  the  dam.  Whether  they  had 
the  right  to  reduce  it  to  the  surface  of  the  dam  is  a  question 
which  depends  upon  a  question  of  fact ;  and  that  is,  whether  by 
reducing  it  to  the  surface  of  the  dam  the  navigation  was  impeded. 
If  it  impeded  the  navigation,  then  the  city  had  no  right  to  reduce 
the  volume  of  the  water  even  to  the  surface  of  the  dam  ;  but  so 
long  as  it  did  not  impede  the  navigation,  they  might  reduce  it 
even  with  the  surface  of  the  dam,  but  no  further. 

It  is  claimed,  however,  by  the  defendants,  that  notwithstand¬ 
ing  this  restraint  upon  the  authority  of  the  navigation  com¬ 
pany  to  transfer  the  use  of  the  water  power,  the  city,  by  the 
Act  to  which  I  have  already  referred,  the  Act  of  April  9,  1807, 
making  the  grant  to  Kennedy,  had  acquired  a  prior  right  which 
was  paramount  and  superior  to  any  right  of  the  navigation 
company,  or  any  other  persons.  In  other  words,  they  contend 
that  the  Act  of  1807  gave  the  water  power  to  Kennedy;  that 
they  have  acquired  his  rights  for  a  valuable  consideration; 
that  they  have  under  that  grant  a  right  to  the  water  power  which 
is  independent  of  the  purchase  of  the  water  power  from  the 
navigation  company.  But,  gentlemen,  you  will  perceive  that 
in  the  grant  to  Kennedy  to  build  his  mill-race,  and  run  his  mill 
and  machinery,  there  is  a  similar  restriction  to  that  which  is 
contained  in  the  Act  empowering  the  navigation  company  to 
sell  the  water  power.  The  grant  to  Kennedy  is  guarded  in 
precisely  the  same  way  by  the  Legislature  as  the  grant  to  the 
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navigation  company,  viz.,  by  an  express  proviso  that  the  said 
Kennedy,  his  heirs  and  assigns,  shall  not  obstruct  the  naviga¬ 
tion  of  the  said  river. 

The  J^egislature  seems  to  me  to  have  had  constantly  in 
view  the  preservation  of  the  public  rights  in  the  navigation  of 
the  river,  and  so  far  as  language  can  accomplish  that,  they 
have,  I  think^  done  it.  Kow,  if  Kobert  Kennedy  could  not  use 
the  water  power  to  the  prejudice  of  the  public,  that  is,  in  such 
manner  as  to  impair  the  right  of  the  public  to  the  unobstructed 
navigation  of  the  Schuylkill  River,  I  need  not  tell  you  that  any 
one  claiming  title  under  him,  can  have  no  rio^ht  to  do  that 
thing.  Because  the  right  acquired  by  the  city  from  Kennedy 
could  be  no  greater  than  the  right  which  Kennedy  himself 
possessed.  His  right  was  coupled  with  an  express  condition 
that  he  should  not  obstruct  the  navigation,  and  the  Act  which 
gave  him  the  grant  provided  for  his  indictment  if  he  should 
exceed  the  authority  which  the  state,  of  its  grace,  had  accorded 
to  him.  This  view  of  Kennedy’s  rights  seems  to  have  been 
the  view  at  all  times  entertained  both  by  the  city  and  the 
navigation  company,  as  appears  by  the  several  agreements 
entered  into  between  them. 

But  it  is  also  argued  that  the  other  proviso  contained  in  the 
grant  to  Kennedy,  vested  in  the  city  an  absolute  right  to  the 
water  power,  and  a  right  which,  being  anterior  to,  was  su¬ 
perior  to  the  grant  subsequently  made  to  the  navigation  com¬ 
pany.  Let  us,  therefore,  examine  this  proviso  relating  to  the 
future  erection  of  water  works  by  the  city.  It  is  contended, 
as  I  understand  the  argument  for  the  city,  that  this  proviso  of 
half  a  dozen  lines,  granted,  by  necessary  implication,  to  the 
city  an  unlimited  right  to  the  use  of  the  water  power  of  the 
river  Schuylkill.  I  cannot  give  my  assent  to  any  such  con¬ 
struction  of  the  Act.  We  are  asked  to  infer  from  the  language 
here  used  that  the  Legislature  gave  to  the  city  of  Philadelphia 
the  whole  water  power  of  one  of  the  navigable  rivers  of  Penn¬ 
sylvania,  without  restriction  or  limitation  upon  the  use  of  that 
power,  a  right  which  would  enable  the  city  to  destroy  the 
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navigation  entirely  if  they  should  see  fit  to  make  such  use  of 
the  power  as  would  produce  that  result.  Is  it  lo  be  supposed 
for  a  moment  that  the  Legislature  intended  to  do  that — to 
place  in  the  hands  of  the  city  the  power  to  destroy  the  navi¬ 
gation  of  one  of  the  principal  rivers  of  the  state?  Is  it  pos¬ 
sible  to  suppose  they  intended  to  do  that,  when  in  the  same 
Act  they  inserted  a  provision  expressly  prohibiting  the  obstruc¬ 
tion  of  the  navigation  ?  The  construction  of  this  Act,  which 
is  contended  for  by  the  defendants  is,  in  my  judgment,  to¬ 
tally  inconsistent  with  the  Act  itself.  It  would  be  absurd  to 
suppose  that  the  state  has  given  power  to  the  city  to  destroy 
the  navigation  of  the  Schuylkill  River  by  an  Act  which  ex¬ 
pressly  prohibits  the  obstruction  of  the  navigation  of  that 
river.  ’ 

What  then  was  meant  by  this  proviso  in  the  Act  of  1807, 
relative  to  the  future  construction  of  water  works  by  the  city  ? 
Simply  this :  When  the  grant  was  made  by  this  Act  to  Ken¬ 
nedy,  it  was  foreseen  that  the  city  of  Philadelphia  might,  at 
some  future  time,  desire  to  erect  water  works,  and  that  the 
Legislature  might  be  willing  to  accord  them  the  use  of  the 
water  power  of  the  stream  for  that  purpose,  subject  to  such 
limitations  and  restrictions  as  they  might  consider  necessary, 
wise,  and  proper  when  that  right  should  be  conferred.  They 
therefore  reserved  the  right  of  the  Legislature  to  do  that. 
They  reserved  the  right  to  repeal  Kennedy’s  grant  if  they 
thought  proper  so  to  do,  and  provided  that  in  that  event  he 
should  be  compensated  for  his  losses  in  a  certain  designated 
manner.  That  is  the  whole  scope  and  intent  of  the  language 
used.  It  is  not  a  present  grant  to  the  city,  but  a  present 
grant  to  Kennedy,  with  the  reservation  of  a  right  to  repeal  it 
in  favor  of  the  city  if  they  should  see  proper  so  to  do.  The 
construction  contended  for  by  the  city  makes  the  Act  incon¬ 
sistent  with  itself,  inconsistent  with  all  the  other  legislation  of 
the  state  upon  the  same  stibject,  and  inconsistent  with  the 
whole  subsequent  conduct  of  the  navigation  company  and  the. 
city  herself. 
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What,  then,  is  the  result  of  all  these  Acts  of  Assembly, 
deeds  and  agreements  which  have  been  put  in  evidence  ?  The 
result  is  that  the  Legislature  of  this  state  has  never  granted 
to  any  person,  corporate  or  natural,  a  right  to  use  the  water 
power  of  the  river  Schuylkill  in  a  manner  or  to  an  extent 
which  will  impede  or  interrupt  the  navigation  of  that  river. 
They  have  on  the  contrary  carefully  and  expressly  guarded 
the  state  against  anv  such  concession.  All  the  legislation  of 
the  state  upon  the  subject  displays  a  fixed  purpose  to  guard 
the  interests  of  all  the  citizens  of  the  state  in  the  navigation 
of  the  Schuylkill  Pviver  against  encroachment  or  injury.  The 
state  has  never  given  to  any  one  such  a  right  to  use  the  water 
power  of  that  river  as  will  impede  or  interrupt  the  navigation. 
That  is  a  very  important  fact  to  be  remembered  in  this  case. 
What  was  granted  to  Kennedy  in  the  first  instance  and  to  the 
Schuylkill  Kavigation  Company  subsequently,  was  a  qualified 
and  restricted  right  to  the  use  of  the  water  power,  a  right  so 
to  use  the  water  power  that  they  would  not  entrench  upon  the 
public  rights  in  the  navigation  of  the  river.  Therefore  it  is 
my  duty  to  say  to  you  that  neither  under  any  Act  of  As¬ 
sembly  which  has  been  shown,  nor  under  any  agreement 
which  has  been  put  in  evidence  before  you,  had  the  city  the 
right  to  use  the  water  of  the  Schuylkill  Eiver  as  a  power  or 
propelling  force  in  a  manner  or  to  an  extent  which  would 
impede  or  interrupt  the  navigation  of  that  river.  As  between 
herself  and  the  navigation  company,  the  city  had  the  right 
to  use  the  water  for  power  to  an  extent  which  would  reduce 
the  volume  of  the  stream  to  the  surface  of  the  dam  and  no 
lower.  If  she  exceeded  that  limit,  she  trespassed  upon  the 
rights  of  the  navigation  company.  Whether  as  against  a  per¬ 
son  lawfully  navigating  the  stream  she  might  reduce  it  to  the 
surface  of  the  dam,  depends  upon  the  fact  whether  by  so  doing 
she  impeded  or  interrupted  the  navigation.  She  could  not 
make  any  use  of  the  water  power  which  would  produce  that 
result. 

Therefore  you  are  to  inquire,  in  the  first  place,  whether  the 
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use  whicli  the  city  made  of  the  water-power  was  the  cause  of 
the  plaintiff’s  detention.  That  is  a  question  of  fact  for  you  and 
for  you  alone. 

The  evidence  of  the  Chief  Engineer  was  that  from  some 
cause,  indeed  the  evidence  of  all  the  witnesses  upon  that  point 
is  that  from  some  cause,  navigation  was  suspended  during  the 
period  in  which  this  boat  was  lying  in  the  Manayunk  pool. 
Was  it  owing  to  the  reduction  of  the  volume  of  the  water  by 
the  use  which  the  city  made  of  it  in  propelling  their  wheels  at 
Fairmount,  for  the  purpose  of  raising  the  water  into  the 
reservoirs  ? 

This  is  the  first  fact  you  ought  to  consider,  in  order  to  arrive 
at  a  proper  result.  You  will  consider  all  the  evidence  which 
has  been  given  in  the  case  upon  this  subject. 

Mr.  Graeff,  the  Chief  Engineer,  says  that  he  calculated  that 
the  city  would  use  13 J  gallons  of  water,  provided  he  would  use 
turbine  wheels,  in  order  to  raise  one  gallon  to  the  reservoir; 
and  that  if  he  used  the  old-fashioned  water-wheels  alone,  he 
would  use  26  or  27  gallons  of  the  water  to  raise  one  to  the 
reservoir.  Now,  that  appears  to  me  to  be  an  important  fact  in 
the  cause.  It  exhibits  a  very  great  disparity  indeed,  if  the 
statement  be  a  correct  one,  between  the  amount  of  water  which 
is  used  for  the  propelling  power  and  that  which  is  raised  for 
the  use  of  the  citizens,  to  be  by  them  consumed  and  for  other 
domestic  purposes.  In  one  instance  it  is  13|-  times  more  than 
the  water  used.  If  he  used  the  old-fashioned  wheels,  it  was 
26  times  more  than  the  water  used. 

It  is  said  by  the  defendants,  among  other  things,  that  this 
diminution  of  water  was  not  owing  so  much  to  the  consump¬ 
tion  by  the  city  as  it  was  owing  to  natural  causes  ;  that  it 
was  owing  to  an  unusual  and  protracted  drought,  and  that  the 
city  did  not  use,  even  for  its  propelling  power,  near  as  much 
as  they  were  in  the  habit  of  using  in  ordinary  seasons,  indeed 
they  said  one-third  less  than  that  used  ordinarily  for  that  pur¬ 
pose  ;  and  they  also  say  that  there  was  a  necessity,  an  actual 
necessity,  that  they  should  use  what  they  did  use  in  order  to 
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supply  the  citizens  with  the  water  which  was  necessary  to  sus¬ 
tain  life,  and  necessary  for  the  ordinary  purposes  of  domestic 
life. 

Well,  gentlemen,  I  feel  it  to  be  my  duty  to  say  to  you  that 
the  existence  of  the  extraordinary  drought  would  in  no  respect 
alter  the  rights  of  the  parties,  neither  does  the  argument  of 
necessity  relieve  the  city  from  responsibility  if  she  is  other¬ 
wise  responsible.  A  solemn  contract  and  agreement  is  binding 
upon  the  parties  at  all  seasons,  in  dry  seasons  and  wet  seasons 
alike,  and  under  all  circumstances,  and  a  party  .cannot  justify 
himself  for  violating  the  agreement  by  any  severity  or  stress 
of  weather  or  surrounding  circumstances.  Now,  if  there  was 
a  necessity  for  the  city  to  have  water,  as  undoubtedly  there 
was,  for  the  use  of  the  citizens,  obviously  they  might  have  had 
it  by  using  some  other  power  than  the  water  itself :  they  might 
have  provided  steam-power  for  the  raising  of  this  water  into 
the  reservoir.  It  was  their  duty  to  have  provided  some  other 
power  than  the  water  itself,  if  they  could  not  by  using  the 
water-power  avoid  breaking  the  law  of  the  land.  If,  by  using 
the  water  as  a  propelling  power,  they  were  necessarily  obliged 
to  infringe  upon  that  law  of  the  commonwealth  which  declared 
that  the  water  should  not  be  so  used  as  to  impede  the  naviga¬ 
tion,  then  it  was  plainly  the  duty  of  the  city  to  provide  some 
other  means  for  raising  the  water  than  by  using  the  water  itself 
for  power. 

Now,  the  fact  that  sufficient  prudence  or  foresight  had  not 
been  shown  on  the  part  o‘f  the  city  officials,  before  the  happen¬ 
ing  of  this  drought,  and  that  they  had  not  provided  the  neces¬ 
sary  machinery  and  means  to  protect  the  city  of  Philadelphia 
against  its  consequences,  will  not  relieve  the  city  from  respon¬ 
sibility  for  the  plaintiff’s  detention,  if  you  find  that  the  unlaw¬ 
ful  act  of  the  city  was  the  cause  of  the  detention.  The  city 
had  no  right  under  any  circumstances  to  draw  from  the  Schuyl¬ 
kill  Piver  for  use  as  a  power  such  a  quantity  of  water  as  would 
impede  the  navigation.  They  had  no  right  to  do  that.  If  the 
plaintiff’s  detention  was  owing  to  that,  and  if  his  own  negli- 
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gence  did  not  contribute  to  bis  loss,  then  your  verdict  should 
be  for  the  plaintiff. 

It  appears  in  evidence  that  the  insufficiency  of  the  present 
arrangements  for  pumping  water  into  the  reservoirs  which 
supply  the  city,  has  been  frequently  brought  to  the  attention 
of  the  city  authorities  by  the  Chief  Engineer  of  the  Water 
Works.  The  city  appears  to  have  had  full  notice  of  this.  It 
does  not  surprise  me,  when  I  consider  the  great  growth  and 
increase  of  this  city  since  1819,  to  find  that  the  means  of  sup¬ 
plying  the  water  which  were  then  sufficient,  without  encroach¬ 
ing  upon  the  public  right  of  navigation,  have  now  become  in¬ 
sufficient.  The  city  appears  to  have  been  frequently  informed 
of  this  by  her  Chief  Engineer,  but  she  has  paid  no  attention 
to  his  warnings. 

Now,  as  regards  the  question  of  the  use  of  the  water,  it 
seems  to  me  to  be  in  this  cause  a  question  not  so  much  of  the 
use  of  the  water  for  drinking  purposes,  or  for  the  ordinary 
purposes  of  domestic  use,  as  a  question  of  the  use  of  the  water 
for  'power.  You  will  say  how  far  the  use  of  the  water  for  con¬ 
sumption  by  the  citizens  constitutes  an  element  in  the  just 
decision  of  this  cause.  Every  individual  residing  upon  the 
banks  of  a  stream  has  a  right  to  the  use  of  the  water  to 
drink,  and  for  the  ordinary  uses  of  domestic  life  ;*  and 
where  large  bodies  of  people  live  upon  the  banks  of  a  stream, 
as  they  do  in  large  cities,  the  collective  body  of  the  citizens 
has  the  same  right — the  same,  but,  of  course,  in  a  greatly 
exaggerated  degree.  The  city  of  Philadelphia  would,  there¬ 
fore,  have  a  perfect  right  to  take  as  much  water  out  of  the 
Schuylkill  Eiver  as  was  necessary  for  the  use  of  every  citizen 
in  Philadelphia  for  drinking  and  for  the  ordinary  purposes  of 
domestic  use ;  but  the  city  of  Philadelphia  has  no  right  to 
draw  off  the  water  to  use  it  as  a  propelling  power ^  if  by  doing  so 
they  impede  or  interrupt  the  navigation  of  the  stream.  If, 
therefore,  the  plaintiff’s  detention  was  not  caused  by  the  con¬ 
sumption,  but  was  caused  by  the  use  of  the  water  as  a  propel¬ 
ling  power  (which,  according  to  Mr.  Graeff’s  statement,  would 
appear  to  me  to  have  been  the  case),  and  which  is  a  question 
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of  fact  solely  for  your  determination,  then  the  city  would  be 
responsible. 

So  far  then  as  the  legal  aspects  of  the  case  are  concerned,  I 
sum  them  up  in  the  following  propositions : 

1.  The  city  has  no  right,  either  under  the  grant  to  Robert 
Kennedy,  by  the  Act  of  9th  of  April,  1807,  or  under  the  agree¬ 
ment  with  the  navigation  company  of  June  3,  1819,  to  use 
the  water  power  of  the  Schuylkill  River  to  an  extent  which  will 
impede  or  interrupt  the  navigation.  If  the  city  has  done  that, 
and  if  the  plaintiff’s  detention  was  caused  by  it,  and  if  his 
detention  was  not  due  in  any  degree  to  his  own  negligence, 
then  your  verdict  should  be  for  the  plaintiff. 

2.  If  you  can  find  that  the  plaintiff’s  detention  was  due  to 
the  misconduct  or  negligence  of  the  navigation  company  alone, 
and  not  to  any  act  of  the  city,  then  your  verdict  should  be  for 
the  defendants.  But  you  are  not  to  find  that  except  upon  suffi¬ 
cient  evidence. 

3.  If  you  find  that  the  plaintiff’s  detention  was  due  to  the 
combined  unlawful  acts  of  the  city  and  the  navigation  com¬ 
pany,  then  your  verdict  should  be  for  the  plaintiff. 

4.  If  you  find  that  the  plaintiff’s  detention  was  due  to  his 
own  negligence,  either  in  whole  or  in  part,  then  your  verdict 
must  be  for  the  defendants. 

I  have  had  considerable  doubt  whether  I  ought  to  leave  it 
to  you  as  a  question  of  fact  to  determine  whether  the  plaintiff’s 
detention  was  owing  to  the  negligence  or  misconduct  of  the 
navigation  company,  for  the  reason  that  I  was  by  no  means 
clear  that  there  was  sufficient  evidence  of  that  to  leave  it  to 
you  to  find  the  fact.  The  navigation  company  is  charged 
with  negligence  in  not  deepening  the  channel,  and  also  in  suffer¬ 
ing  unnecessary  leakage  at  the  Fairmount  locks. 

I  do  not  see  what  good  w’ould  be  accomplished  by  deepening 
the  channel  if  the  w’ater  is  drawm  off  to  an  extent  which  would 
prevent  its  being  filled.  It  is  proved,  it  seems  to  me,  beyond 
controversy,  by  Mr.  Gourley’s  record  of  the  stage  of  water  at 
the  dam,  that  during  almost  the  whole  period  of  the  plaintiff’s 
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detention  the  water  was  drawn  down  by  the  city  below  the 
surface  of  the  dam.  The  city  had  bound  itself  by  its  agreement 
with  the  navigation  company  not  to  do  that. 

Then  as  to  the  leakage  at  the  locks.  There  is  no  evidence 
that  the  locks  were  improperly  constructed  or  out  of  repair 
unless  it  is  to  be  inferred  from  the  amount  of  the  leakage ;  but 
if  you  compare  the  loss  of  water  by  leakage  with  the  loss  in¬ 
curred  by  driving  the  wheels  of  the  Fairmount  Water  Works, 
you  will  observe  that  the  loss  by  the  latter  is  greatly  in  excess  of 
the  loss  by  the  former.  According  to  the  testimony  of  Mr. 
Graeff,  the  Chief  Engineer  of  the  Water  Works,  the  average 
quantity  of  water  pumped  into  the  reservoirs  per  diem,  was 
16,484,426  gallons ;  that  with  the  turbine  wheels  he  used  13J 
times  that  quantity  to  pump  it  up — that  is,  he  used  222,539,751 
gallons  per  diem  to  turn  the  wheels.  The  leakage  at  the  locks 
was  estimated  by  Mr.  Birkenbine  at  57,000,000  gallons  per 
diem.  It  follows  that  the  waste  of  water  over  the  Fairmount 
wheels  exceeded  the  leakage  165,539,751  gallons  per  diem.  If 
you  make  the  calculation  upon  the  basis  of  the  use  of  the  breast 
wheels  instead  of  the  turbine  wheels,  you  wdll  find  that  the  loss 
over  the  wheels  of  the  water  works  exceeds  the  leakage  at  the 
locks  about  twice  the  amount  already  stated,  that  is  more  than 
330,000,000  gallons  per  diem.  If  you  make  the  calculation 
based  upon  the  equal  use  of  both  kinds  of  wheels  at  different 
times,  the  excess  of  loss  by  use  of  wheels  over  that  by  leakage 
would  be,  I  suppose,  between  the  figures  I  have  mentioned. 
And  the  testimony  of  Mr.  Birkenbine  is  that  60,000,000  of 
gallons  deepens  the  Fairmount  pool  six  inches.  Besides,  as  to 
leakage,  it  appears  by  the  agreements  between  the  city  and 
the  navigation  company  that  the  city  undertook  to  construct 
the  locks  and  to  keep  them  in  proper  repair  at  its  own  expense. 
If  the  city  failed  to  do  that  then  by  the  terms  of  the  agreement 
the  navigation  company  had  a  right  to  make  the  repairs  at 
the  expense  of  the  city.  If,  therefore,  the  leakage  was  owing 
to  bad  construction  or  to  want  of  repair,  it  appears  to  me,  by 
the  agreements,  the  fault  was  with  the  city.  If  in  point  of 


fact,  however,  the  navigation  company  was  entrusted  with 
the  control,  management,  and  repair  of  the  locks,  and  the  waste 
was  caused  by  negligence  of  the  company’s  servants,  then  the 
company  would  be  resposible  for  that. 

The  defendants  also  charge  the  navigation  company  with 
nesfliprence,  in  not  lettins;  down  the  stores  of  water  which  are 
said  to  have  been  accumulated  in  the  upper  dams.  It  appears 
to  me  to  have  been  very  satisfactorily  explained  by  the  wit¬ 
nesses,  that  the  effect  of  letting  down  the  dams  above,  would 
necessarily  be  to  impair,  if  not  wholly  to  destroy,  for  the  time 
being,  the  navigation  at  the  points  where  the  dams  were  let 
down.  The  city  has  no  right  to  claim  that  the  water  shall  be 
let  down  from  the '  dams  above,  in  order  to  keep  up  the  water 
at  Fair  mount,  if  the  effect  of  that  is  to  injure  tlie  navigation 
above.  In  point  of  fact,  it  appears  in  evidence,  that  the  upper 
dams  were  drawn  down  from  time  to  time,  as  the  exigency  of 
the  case  demanded.  It  seems  to  have  been  perfectly  understood 
between  the  city  and  navigation  company,  that  so  great  was  the 
necessity  of  the  city  that  both  the  company  and  the  city  must 
co-operate  for  the  relief  the  city,  let  the  consequences  to  the 
navigation  be  what  they  might.  They  appear  to  have  worked 
together  for  the  relief  of  the  city :  the  company,  however,  reser¬ 
ving  as  far  as  it  could,  its  rights  and  claims  against  the  city. 
It  is  in  evidence,  that  the  city  officials  acknowledged  those 
rights,  the  Mayor  sending  a  special  message  to  the  City  Coun¬ 
cils,  calling  their  attention  to  the  losses  sustained  by  the  com¬ 
pany  and  recommending  that  they  be  indemnified  for  them. 
If  the  navigation  was  suspended  in  consequence  of  the  use  of  the 
water  for  power  by  the  city,  I  see  nothing  in  the  co-operation 
of  the  navigation  company  for  the  relief  of  the  city,  which  can 
exempt  the  latter  from  responsibility  for  actual  losses  suffered 
by  it. 

As  to  the  alleged  neglect  of  the  navigation  company,  in  not 
letting  down  the  supplies  of  water  contained  in  the  reservoirs 
at  Tumbling  Eun,  Silver  Creek,  &c.,  I  must  remind  you  that 
the  testimony  of  Mr.  Frederick  Fraley  was,  that  those  reser- 
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voirs  were,  during  the  period  of  this  difficulty,  feeding  the 
navigation  in  the  usual  manner,  and  I  am  not  aware  that  there 
is  any  evidence  to  contradict  that  statement.  Nor  can  I  con¬ 
ceive  that  there  could  be  any  possible  motive  on  the  part  of  the 
navigation  company  to  keep  back  the  water  which  was  as 
necessary  for  the  navigation  as  it  was  for  the  city. 

These  oonsiderations  raised  in  my  mind  the  doubt  which  I 
have  mentioned,  whether  there  was  here  any  evidence  of  negli¬ 
gence  on  the  part  of  the  navigation  company  to  be  left  to  you. 
After  stating  my  own  views  upon  the  subject,  I  have  determined, 
however,  to  leave  it  to  you  as  a  question  of  fact.  Therefore,  if 
you  can  upon  your  consciences,  find  that  the  plaintiff’s  deten¬ 
tion  was  due  to  the  misconduct  or  negligence  of  the  navigation 
company  alone,  and  not  to  any  act  of  the  city,  then  your  ver¬ 
dict  should  be  for  the  defendant.  If  the  plaintiff’s  detention 
was  owning  to  the  joint  misconduct  of  the  city  and  the  naviga¬ 
tion  company,  then  the  plaintiff  is  entitled  to  a  verdict,  because 
the  fact  that  a  person  has  had  confederates  in  the  commission 
of  an  unlawful  act  does  not  relieve  him  from  responsibility. 

If  you  find  that  the  plaintiff’s  detention  was  caused  by  his 
own  negligence,  either  wholly  or  in  part,  then  your  verdict 
must  be  for  the  defendant ;  and  that  brings  me  to  the  considera¬ 
tion  of  that  which  is  imputed  to  the  plaintiff  as  negligence.  It 
is  contended  by  the  defendants  that  the  plaintiff  was  guilty  of 
negligence  and  want  of  ordinary  foresight  and  care  in  the  course 
of  conduct  which  he  pursued ;  that  he  might  have  gotten  down 
to  the  outlet  lock  with  his  boat,  if  he  had  made  sufficient  exer¬ 
tions  and  exercised  sufficient  skill  to  do  so ;  that  he  ought  not  to 
have  remained  idle  in  Manayunk  pool ;  that  although  the  usual 
channel  was  impassable,  he  might  have  found  a  way  out  by 
some  other  channel  or  passage,  and  that  he  was  guilty  of  negli¬ 
gence  in  not  doing  so.  If  there  was  a  navigable  channel, 
by  which  the  plaintiff  might  have  got  out,  which,  as  a  boat¬ 
man,  he  should  have  known,  and  which  was  reasonably  safe, 
then  if  he  could  have  gotten  out  in  that  way,  he  ought  to  have 
done  so,  and  his  neglect  to  do  so  would  be  such  negligence  as 
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would  prevent  his  recovery  in  this  case.  But  he  was  not  bound 
to  try  any  hazardous  experiments.  If  he  could  not  get  out  by 
the  accustomed  channels  known  and  used  by  men  of  experience 
in  the  same  business,  then  it  was  the  part  of  a  prudent  man  to 
remain  where  he  was,  and  his  doing  so  is  not  negligence.  He 
was  not  bound  to  resort  to  any  unusual  and  hazardous  means 
to  get  out  of  his  predicament.  He  was  entitled  to  go  by  the 
usual  and  regular  channels  of  the  navigation,  and  to  go  on  his 
way  to  New  York.  If  it  was  the  part  of  a  prudent  boatman, 
under  the  circumstances  in  which  he  was  placed,  with  184  tons 
of  coal  in  his  boat,  to  cut  loose  from  the  tow  path  and  swing 
out  into  the  middle  of  the  stream,  relying  upon  his  poles  and 
the  exertions  of  his  hands,  if  he  could  have  gotten  out  in  that 
way,  and  if  it  was  prudent  for  him  to  attempt  it,  then  he  ought 
to  have  done  it.  But  although  the  water  may  have  been  in 
some  places  in  the  river  deeper  than  in  the  usual  channel,  the 
evidence  has  not  satisfied  me  that  there  was  any  other  safe 
channel  besides  the  usual  channel.  It  must  be  perfectly  plain 
that  a  river  may  have  in  particular  places  outside  of  the  usual 
channel  of  navigation,  a  depth  of  water  sufficient  to  float  a  vessel 
and  yet  be  destitute  of  any  other  continuous  channel  besides 
the  usual  one,  which  would  justify  a  prudent  boatman  in 
attempting  the  passage.  Some  of  the  witnesses  for  the  defend¬ 
ants  have  testified  that  they  have  seen  boats  go  out  into  the 
river  opposite  the  Penncoyd  Iron  Works  (which  is  said  to  be 
the  sticking  place),  and  manage  to  get  down  the  river.  But 
you  are  not  to  demand  from  every  man  a  course  of  conduct 
which  you  might  expect  from  a  bold  and  adventurous  spirit. 
Some  men  might  be  willing  to  risk  their  cargo  by  attempting 
the  most  difficult  passage.  All  that  you  have  a  right  to  demand 
of  John  Gilmartin  is,  that  he  should  show  that  he  exercised 
ordinary  skill  and  prudence  in  the  circumstances  in  which  he 
was  placed.  If  he  has  shown  that,  then  he  is  not  to  be  held 
responsible  for  negligence  in  not  doing  what  a  prudent  and 
cautious  man  would  not  have  done  under  the  same  circumstances. 
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I  have  now  referred  to  all  the  points  which  appear  to  me 
to  be  involved  in  the  consideration  and  just  decision  of  this 
case.  It  remains  for  you  to  decide  it  in  view  of  all  the  evi¬ 
dence  given  in  the  cause  and  in  view  of  the  principles  of  law 
which  I  have  laid  down  as  applicable  to  it.  This  controversy 
has  naturally  assumed  very  much  the  appearance  of  a  con¬ 
troversy  between  the  city  and  the  Scuylkill  Navigation  Com¬ 
pany.  It  is  not  a  case  between  the  navigation  company  and 
the  city,  but  between  John  Gilmartin  and  the  city.  It  is  to 
be  decided  precisely  as  if  the  controversy  was  between  indi¬ 
viduals.  You  are  to  weigh  the  rights  of  the  parties,  to  ex¬ 
amine  their  conduct,  and  give  your  verdict  according  to  the 
evidence  and  the  law.  I  may  be  permitted  to  say  that  if  the 
city  is  justly  responsible  to  the  plaintiff  for  his  loss,  in  view 
of  the  law  v/hich  I  have  laid  down  and  in  view  of  the  facts, 
which  I  leave  entirely  to  you,  then  it  is  not  to  the  advantage 
of  the  city  of  Philadelohia  that  she  should  escape  from  any 
just  and  legal  responsibility  which  she  has  assumed.  I  do  not 
speak  now  of  those  higher  considerations  which  enter  into  the 
administration  of  justice.  But  it  would  be  of  small  advantage 
to  the  city  of  Philadelphia  to  cling  to  the  use  of  her  old- 
fashioned  water  wheels  at  Fairmount  instead  of  using  steam 
power  for  raising  the  water  to  her  reservoirs,  if  by  so  doing 
she  is  to  destroy  one  of  the  great  channels  of  her  internal  trade. 

I  will  now  say  what  I  have  to  say  in  answer  to  the  points 
upon  which  I  have  been  requested  to  charge  you  by  the  re¬ 
spective  counsel. 

I  decline  to  give  any  further  instructions  upon  the  first  nine 
points  presented  by  the  defendants’  counsel  than  those  which 
I  have  already  given  in  my  general  charge. 

In  answer  to  the  defendants’  tenth  point,  I  instruct  you  that 
the  action  against  the  city  is  for  an  unlawful  diversion  of  the 
water,  and  not  for  shutting  down  the  gates  of  the  locks  or  for 
interfering  with  the  locks.  If  the  plaintiff’s  detention  was  not 
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owing  to  an  unlawful  use  of  the  water  power  by  the  city,  then 
the  city  is  not  responsible  and  the  verdict  must  be  for  the  de¬ 
fendants. 

I  make  the  same  answer  to  the  defendants’  eleventh  point. 

In  answer  to  the  defendants’  twelfth  point,  I  instruct  you  that 
if  the  plaintiff’s  detention  was  caused  by  the  act  of  the  Schuyl¬ 
kill  Navigation  Company  in  closing  and  keeping  closed  their 
locks,  and  not  by  the  unlawful  use  of  the  wmter  power  by  the 
city,  then  your  verdict  must  be  for  the  defendant. 

In  answer  to  the  defendants’  thirteenth  point,  I  decline  to  give 
any  further  instruction  upon  the  subject  of  negligence  on  the 
part  of  the  navigation  company  than  that  which  I  have  al¬ 
ready  given  in  my  general  charge. 

In  answer  to  defendants’  fourteenth  point,  I  instruct  you,  if 
the  stoppage  of  the  plaintiff’s  boat  was  occasioned  by  the  act 
of  the  Schuylkill  Navigation  Company,  and  not  by  the  act  of 
the  city,  the  defendants  are  not  responsible. 

If  the  navigation  company  closed  the  locks  when  there  was 
water  enough  in  the  pool  for  the  plaintiff’s  boat  to  pass,  and  if 
such  closing  was  the  cause  of  detention,  and  not  the  low  stage 
of  the  water  in  the  pool,  then  the  defendants  are  not  responsi¬ 
ble  to  the  plaintiff  for  the  detention. 

I  feel  bound,  however,  in  fairness  to  say,  in  connection  with 
that,  that  it  appears  to  me  that  one  of  two  things  must  be  ad¬ 
mitted,  viz.,  either  that  the  navigation  company  closed  these 
gates  because  the  water  was  too  low  to  allow  of  the  passage  of 
boats,  or  else  they  closed  them  in  order  to  facilitate  the  opera¬ 
tions  of  the  city  in  filling  their  reservoirs. 

Now,  in  either  case,  the  city  would  not  be  relieved  from  re¬ 
sponsibility.  If  they  closed  the  gates  becaUoC  there  was  not 
sufficient  water,  why  then  if  the  lack  of  water  was  unlawfully 
produced  by  the  defendant,  the  defendant  is  responsible.  If 
they  closed  the  gates  in  order  to  enable  the  Chief  Engineer  of 
the  Fairmount  Water  Works  to  avail  himself  of  the  water  for 
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the  purpose  of  filling  the  reservoirs,  for  the  purpose  of  driving 
his  wheels  at  Fairmount  in  order  to  pump  the  water  into  the 
reservoirs,  and  in  that  way  to  protect  the  city  of  Philadelphia 
and  its  people  from  disaster  and  suffering,  then,  although  that 
would  be  an  act  of  co-operation  on  the  part  of  the  company 
with  the  city  in  the  detention  of  the  plaintiff,  yet  the  fact  of 
such  co-operation  would  not  relieve  the  city  from  liability  if 
the  cause  of  the  plaintiff’s  detention  was  the  taking  of  the 
water  unlawfully  by  the  defendant.  It  is  no  defence  to  an 
action  for  damages  for  a  wrong,  that  other  people  contributed  to 
the  wrong,  and  aided  in  the  perpetration  of  it.  That  is  never 
either  a  defence  or  excuse  at  law  for  the  commission  of  a  wrong. 

I  affirm  the  fifteenth  point  made  by  the  defendants  without 
qualification.  If  you  find  that  the  plaintiff  contributed,  by  his 
act  or  neglect,  to  the  injury  of  which  he  complains,  then  your 
verdict  must  be  for  the  defendant. 

By  the  defendants’  sixteenth  point  I  am  requested  to  charge 
you  that,  although  the  city  had  no  right  to  reduce  the  water 
below  the  comb  of  the  dam,  yet,  if  the  jury  find  from  the  evi¬ 
dence  that  plaintiff’s  boat  could  not  have  navigated  Fairmount 
pool  without  a  breast  of  water  flowing  over  the  dam,  then  the 
act  of  the  city  did  not  damage  the  plaintiff,  and  the  verdict 
should  be  for  the  defendant.” 

In  answer  to  that  I  say  that  I  must  decline  to  instruct  you 
as  requested  in  this  point;  for  I  say  to  you,  whether  the  city 
was  justified  in  drawing  off  the  water  to  the  extent  of  reducing 
it  to  the  level  of  the  surface  of  the  dam  depends  upon  this,  viz., 
whether  such  a  use  of  it  impeded  or  interrupted  the  navigation. 

By  the  15th  section  of  the  charter  the  company  could  not 
sell  or  grant  any  water  power  which  would  have  the  effect  of 
impeding  or  interrupting  the  navigation. 

I  leave  it  as  a  question  of  fact  for  you  to  determine  whether 
reducing  the  water  to  the  level  of  the  surface  of  the  dam  im¬ 
peded  or  obstructed  the  navigation. 
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As  to  the  defendants’  seventeenth  and  eighteenth  points,  I 
must  decline  to  instruct  you  as  requested  by  the  defendants. 
They  relate  to  that  part  of  the  defence  which  is  founded  upon 
an  alleged  extraordinary  character  of  the  season.  I  consider 

O  V 

that  any  unexpected  event  of  that  kind  cannot  either  increase 
or  diminish  the  rights  which  are  secured  by  law.  The  law  is 
made  for  all  seasons,  and  it  is  to  be  supreme  in  all  seasons,  and 
the  right  which  the  city  had  not  in  a  wet  season  she  cannot 
have  in  a  dry  season. 

In  regard  to  the  plaintiff’s  points  I  decline  to  give  any  fur¬ 
ther  instruction  upon  his  first  three  points  than  that  which  I 
have  given  in  my  general  charge. 

I  affirm  the  plaintiff’s  fourth  point. 


25 


The  following  'points  icere  submitted  to  the  Court  upon  the  trial 

of  this  cause. 

PLAINTIFF’S  POINTS. 

The  Court  is  requested  to  charge  the  juiy : 

1st.  If  the  defendants  drew  water  from  the  pool  of  the 
navigation  for  use  as  water  power,  and  thereby  impeded  the 
navigation,  they  are  liable  to  the  plaintiff  for  all  the  direct  and 
necessary  damage  or  loss  that  he  suffered  by  reason  of  such 
impediment  or  hindrance  to  his  lawful  use  of  the  navigation. 

2d.  If  it  is  pretended  that  the  city  was  authorized  to  do  this 
by  the  license  of  the  navigation  company,  then  the  Court  is 
asked  to  instruct  the  jury  that  the  navigation  company  could  not 
authorize  any  act  which  injured  or  stopped  the  navigation,  and 

the  defendants  cannot  avail  themselves  of  anv  such  license. 

•/ 

3d.  The  city,  in  regard  to  this  act,  is  in  the  same  position  as 
any  individual  who  does  any  act  whereby  passage  on  a  high¬ 
way  is  suspended  or  injured,  who  is  always  liable  to  any  one 
injured  by  being  there  deprived  of  the  use  of  the  highway. 

4th.  If  the  jury  believe  that  a  depth  of  water,  sufficient  for 
the  navigation  of  loaded  boats  of  the  usual  draught,  had  been 
provided  in  Fairmount  pool  by  means  of  the  temporary  strip 
placed  upon  the  dam  by  the  navigation  company,  the  depth  of 
water  so  obtained  was  lawful,  and  the  defendants  had  no  right 
to  diminish  it  by  taking  the  water  for  water  power,  if  by  so 
doing  they  impeded  or  interrupted  the  navigation  of  such  boats. 


DEFENDANTS’  POINTS. 

1.  That  for  the  purposes  of  this  case,  the  right  of  the  city  of 
Philadelphia  to  the  water  and  water  power  of  the  Schuylkill 
vested  in  it  by  the  Act  of  1807,  and  the  deed  of  Josiah  White, 
and  the  only  restrictions  of  this  Act  are,  that  the  dam  and  race 
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sLall  not  obstruct  the  navigation  at  the  lower  falls,  and  that 
the  channel  then  used  at  that  place  should  be  left  open  for  boats 
to  pass  as  they  did  prior  to  that  date. 

2.  If  the  jury  believe  from  the  evidence  that  the  boat  of  the 
plaintiff  was  detained  above  the  lower  falls,  and  that  no  works 
of  the  city  were  at  that  place,  and  that  the  channel  used  before 
1807  was  left  open  for  boats  to  pass  as  they  did  before  that 
time,  then  the  city  is  not  responsible  for  the  detention,  and  the 
plaintiff  cannot  recover. 

3.  If  the  jury  find  from  the  evidence  that  the  boat  was  de¬ 
tained  below  the  lower  falls,  and  there  was  between  that  point 
and  the  dam  sufficient  water  in  the  river  to  float  the  boat  and 
to  lock  it  through  the  canal,  then  the  city  took  no  more  water 
than  they  were  authorized  to  do  under  the  Act  of  1807,  and 
the  plaintiff  cannot  recover. 

4.  That  the  limitation  or  restriction  in  the  x4ct  of  1807  ap¬ 
plies  only  to  boats  of  such  draft  as  navigated  the  river  before 
that  time. 

5.  If  the  jury  find  from  the  evidence  that,  whilst  the  capacity 
of  the  locks  and  the  draft  of  the  boats  have  been  increased,  the 
navigation  company  has  not  made  a  proportionate  increase  in 
the  depth  of  the  canal  channel  in  the  upper  portion  of  Fair- 
mount  pool,  the  navigation  company  alone  is  responsible  for 
any  detention  caused  by  such  want  of  depth,  and  plaintiff  cannot 
recover. 

G.  If  the  jury  find  from  the  evidence  that  anywhere  in  the 
river  there  was  a  channel  of  sufficient  depth  to  float  boats  from 
Manayunk  locks  to  the  Fairmount  dam,  the  plaintiff  cannot 
recover. 

7.  That  if  the  jury  believe  from  the  evidence  that  through 
the  negligence  of  the  navigation  company  there  was  sufficient 
water  wasted  at  the  Fairmount  locks  to  have  kept  the  water 
in  the  dam  at  a  sufficient  height  to  have  floated  the  plaintiff's 
boat,  the  navigation  company  alone  is  liable,  and  the  plaintiff 
cannot  recover  in  this  action. 
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8.  That  if  the  jury  find  from  the  evidence  that  the  water 
wasted,  to2:ether  with  the  water  stored  in  reservoirs  and  con- 
tained  in  dams  beyond  the  demands  of  navigation,  would  have 
kept  up  the  navigation,  the  navigation  company  alone  is  liable, 
and  plaintiff  cannot  recover  in  this  action. 

9.  That  the  right  of  the  city  to  draw  water  from  the  pool  at 
Fairmount  is  superior  to  that  of  all  other  persons,  except  only 
such  water  as  is  necessary  for  the  sole  purpose  of  lockage,  and 
if  the  jury  find  from  the  evidence  that  water  was  drawn  from 
the  dam  by  the  navigation  company  to  a  greater  extent  than 
was  necessary  for  lockage,  and  to  a  sufficient  extent  to  impede 
navigation,  the  plaintiff  cannot  recover  in  this  action. 

10.  The  city  of  Philadelphia,  the  defendants  in  this  suit,  are 
not  liable  for  anv  action  of  the  Chief  Engineer  of  the  Waiter 
Department  beyond  the  scope  of  his  authority,  and  any  inter¬ 
ference  by  him  with  the  outlet  locks  of  the  navigation  company 
at  Fairmount  was  outside  of  and  beyond  such  authority,  and  is 
not  binding  upon  the  city. 

11.  If  the  jury  believe  from  the  evidence  that  the  Chief  En¬ 
gineer  of  the  Water  Department  assumed  control  of  the  locks, 
and  did  it  at  the  suggestion  of  and  in  pursuance  of  authority 
given  by  the  Schuylkill  ISTavigation  Company,  then  to  that  ex¬ 
tent  ho  was  the  agent  of  the  company,  and  the  company  alone 
is  responsible  for  any  injury  caused  by  the  exercise  of  such 
authority  or  conduct  of  such  agent,  and  the  plaintiff  cannot 
recover  in  this  suit  for  any  injury  so  caused. 

12.  If  the  jury  believe  from  the  evidence  that  the  stoppage 
of  the  plaintiff’s  boat  was  occasioned  by  the  act  of  the  Schuylkill 
Navigation  Company,  in  closing  and  keeping  closed  their  locks 
in  the  manner  described  by  the  plaintiff’s  witnesses,- during  the 
time  his  boat  was  lying  in  the  canal  at  Manayunk,  then  their 
verdict  should  be  for  the  defendants. 

13.  If  the  jury  believe  from  the  evidence  that  the  use  by 
the  city  of  the  water  of  the  river,  in  the  way  it  was  used  by 
them,  during  the  time  the  plaintiff’s  boat  remained  in  the  canal 
at  Manayunk,  would  not  have  prevented  the  passage  of  his 


28 


boat  through  the  Fairmount  pool  and  the  outlet  locks  into  the 
tideway,  if  the  navigation  company  had  done  everything  they 
were  bound  to  do  in  the  proper  maintenance  of  their  locks  and 
in  other  respects,  the  plaintiff  cannot  recover  in  this  suit. 

14.  If  the  jury  find  from  the  evidence  that  the  stoppage  of 
the  plaintiff  s  boat  was  occasioned  directly  by  the  act  of  the 
Schuylkill  Navigation  Company,  tlien  the  verdict  should  be  for 
the  defendants. 

15.  If  the  jury  find  from  the  evidence  that  the  plaintiff  con¬ 
tributed,  by  act  or  neglect,  to  the  injury  of  which  he  complains 
the  verdict  should  be  for  the  defendants. 

16.  Although  the  city  had  no  right  to  reduce  the  water 
below  the  comb  of  the  dam,  yet,  if  the  jury  fi.nd  from  the 
evidence  that  the  plaintiff’s  boat  could  not  have  navigated 
Fairmount  pool,  without  a  breast  of  water  flowing  over  the 
dam,  then  the  act  of  the  city  did  not  damage  the  plaintiff,  and 
the  verdict  should  be  for  the  defendants. 

17.  If  the  jury  find  that  the  period  of  the  detention  of  the 
plaintiff’s  boat  was  one  of  extraordinary  drought  along  the 
line  of  the  Schuylkill  Kiver,  and  that  the  city  of  Philadelphia 
used  no  more  water  than  was  reasonably  needed  for  the  supply 
of  its  inhabitants,  including  the  amount  requisite  for  power, 
the  verdict  should  be  for  defendants. 

IS.  If  the  period  of  the  detention  of  the  plaintiff’s  boat  was 
of  extraordinary  drought,  and  the  low  stage  of  the  water  and 
consequent  detention  of  said  boat  was  caused  by  such  drought, 
and  not  by  any  unusual  use  of  the  water  of  the  river  by  the 
city  of  Philadelphia  to  supply  the  actual  necessities  of  the  citi¬ 
zens,  then  the  plaintiff  is  not  entitled  to  recover. 
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